
New Opinion: Illegality of Exculpatory Clauses
in Strict Liability Actions

PALM BEACH GARDENS, FLORIDA,

UNITED STATES, November 18, 2022

/EINPresswire.com/ -- Partner Julie H.

Littky-Rubin obtained a tremendous

new opinion from the 4th District Court

of Appeal in Harrell v. BMS Partners,

d/b/a Broward Motorsports.

In 2018, Plaintiff purchased a Suzuki

brand motorcycle from the retailer

Defendant. The signed sales contract contained exculpatory language, purporting to insulate the

dealer, Broward Motorsports, from any responsibility for injuries sustained by the purchaser.

Shortly after buying the motorcycle, Plaintiff was involved in an accident and sustained serious

bodily injuries.

Soon after he took possession of the motorcycle, its front end of began to wobble, thrash, and

violently turn as he was operating it. This caused the young man to lose control of the

motorcycle and crash into a motor vehicle. Mr. Harrell sued Broward Motorsports both for its

negligence in assembling, setting up, servicing, repairing, and/or inspecting the motorcycle, and

for strict liability. In its capacity as a seller in the stream of commerce. Florida law allows innocent

injured victims to sue entities like sellers and distributors in the stream of commerce (along with

the product’s manufacturer) for their “strict liability,” when a product they are using does not

perform as a reasonable consumer would expect it should.
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Because of this well-settled public policy in Florida, the Court found as a matter of first

impression, that an entity in the stream of commerce/chain of distribution may not use a

contractual provision to shield itself from a claim of strict liability. The Court found that even if
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the provision purports to insulate (in this case, the retailer) from strict liability claims, Florida law

does not allow such a provision to be enforced.

The Court looked to the Florida Supreme Court’s adoption of strict liability in Florida in 1976, and

its reliance on the Restatement 2d section 402A, is supporting its holding. Its additional reliance

on strict liability laws taken from other jurisdictions, buttresses that litigants may be able to use

this decision as authority to help them in other states, to strike down these virulent pre-injury

exculpatory clauses.

“After the Fourth District’s decision, the law in Florida is shining a little brighter for consumers,”

said Littky-Rubin in an interview with the Daily Business Review.

Ms. Littky-Rubin welcomes questions regarding the opinion, she can be reached at 561-899-2144

or jlittkyrubin@clarkfountain.com.
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Julie H. Littky-Rubin is a Board-Certified Appellate Attorney and Partner of the Plaintiff Personal
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